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Justice Terry N. Trieweiler delivered the Opinion of the Court.

The petitioner, Larry D. Chaney, filed a petition in the
Wor kers' Conpensation Court of the State of Montana in which he
sought benefits for disability which he alleged was caused by an
injury that occurred in the course and scope of his enploynent with
Onens- Hurst Lunber Conpany in 1983. United States Fidelity &
Guaranty, Omens-Hurst's insurer, denied all liability. The State
Conpensation | nsurance Fund, which had paid benefits to Chaney,
i ntervened and sought indemification fromUSF&G After a trial
the Workers' Conpensation Court entered an order and judgnment in
which it denied Chaney's and the Fund's clains. Both Chaney and the
Fund appeal the order and judgnent. W reverse the order and
j udgnment of the Wbrkers' Conpensation Court.

W restate the issues on appeal as foll ows:

1. Did the Wrkers' Conpensation Court err when it concl uded
t hat Chaney was not entitled to benefits?

2. Did the Wrkers' Conpensation Court err when it concl uded
that the State Fund was not entitled to i ndemification from USF&G?

3. s Chaney entitled to attorney fees and costs?

FACTUAL BACKGROUND

Petitioner Larry Chaney suffers from carpal tunnel syndrone

(CTS). He alleges that his CTS, which required surgery in 1992,

was caused by a Novenber 3, 1983, injury he suffered while working



on the green chain at Oaens-Hurst Lunber Conpany which was insured
at that tinme by United States Fidelity & Guaranty (USF&5 . Chaney
al l eges that while working on the green chain, he slipped on ice,
fell fromthe green chain platform and broke his fall wth his
forearns and wi sts. He alleges that his injury was caused by
either that incident or the repetitive gripping and lifting
activity involved in his work.

On Novenber 11, 1983, Chaney filed a claim for workers'
conpensati on. The Enployer's First Report, which was signed by
clai mant, describes the accident as foll ows:

Arms and [h]ands started to go to sleep and

get num [sic] while working and after work.

Stacking 2 x 6's and Tye's [sic].
Chaney did not specifically nention the fall in the First Report,
but he did note the date of the fall and testified that he reported
the fall to Onens' office. Chaney also listed his "arm wist, hand
and fingers" as the parts of the body affected. Chaney's treatnent
imediately after the alleged injury in 1983 consisted of two
visits to Dr. Forest F. Schroeder who di agnosed Chaney's injury as
"Myal gia and tendon/liganments strains secondary to archai c working
conditions and long shifts". Chaney continued to work for Owens
after his injury until Osmens laid himoff in | ate Decenber 1983.

Scott Hall, a clainms supervisor with USF&G testified that no

paynent was nade by USF&G to Chaney. Wen asked whet her USF&G ever



accepted the claim Hall replied, "I have no records at all. | see
nothing to indicate that it was accepted.” \Wen asked whether
anything in his file indicated that the claim was denied, Hal
replied, "No, | do not."

In 1989 Chaney again consulted a physician and conpl ai ned of
paresthesia of his thigh, left hand, forearm and right finger.
That physician referred Chaney to Dr. John Stephens who perfornmed
nerve conduction tests on Chaney. Dr. Stephens interpreted those
tests as suggestive of bilateral CTS.

On Septenber 17, 1991, Chaney reported hand nunbness to Dr.
M chael Nolan who then referred Chaney to a surgeon, Dr. Stuart
Reynol ds, who referred Chaney to Dr. Patrick J. Cahill for nerve
conduction studies. Dr. Cahill found that Chaney had mld CTS and
Dr. Reynolds then returned Chaney to Dr. Nol an's care. Chaney did
not conpl ain about CTS synptons again until Septenber 1992. I n
Cctober 1992, he returned to Dr. Reynolds who again asked Dr.
Cahill to perform nerve conduction studies. Dr. Cahill reported
that the study showed evidence of noderately severe CIS and
suggested surgery, which Dr. Reynolds perforned in 1992.

Chaney quit his work as a nmechanic for dson Ford on
Novenber 17, 1992, to have the CTS surgery perfornmed on his right
wri st and has not worked since that tinme. |In Decenber 1992, he had

the surgery perfornmed on his left wist. Since his surgery, the



Fund, which insured A son Ford, has paid Chaney tenporary total and
medi cal benefits while reserving rights and defenses agai nst Chaney
and USF&G

On  Novenber 9, 1993, Chaney petitioned the Wrkers
Conpensation Court for a determnation that USF&G is liable for
tenporary total, permanent total, permanent partial, rehabilitation
and nedi cal benefits, as well as attorney fees, and a penalty. The
Fund intervened and sought indemification for conpensation and
medi cal benefits it has paid Chaney since 1993.

After a trial, the Wirkers' Conpensati on Court concl uded that
Chaney was not entitled to benefits from USF& G because his 1983
injury did not proximately cause his permanent danmage. The court
based its conclusion on its findings that Chaney suffered no acute
infjury due to a fall and that, in fact, the fall did not occur;
that he did not have consistent synptons since 1983; that his
accounts of his synptons since 1983 were contradictory; and that
"[dluring those years he engaged in provocative activities at
various tines" and "[i]t appears likely that claimant's CTS
devel oped over a period of several vyears." The court also
concl uded that the Fund was not entitled to indemification from
USF&G for the benefits it paid to Chaney and that Chaney was not
entitled to attorney fees, costs or a penalty.

| SSUE 1



Did the Wrkers' Conpensation Court err when it concluded that
Chaney was not entitled to benefits?

W review the Wrkers' Conpensation Court's concl usions of |aw
to determ ne whether they are correct. CNAIns Cos.v.Dunn (1995), 273
Mont. 295, 298, 902 P.2d 1014, 1016; Sordalenv. RiccisFood Farm (1993),
261 Mont. 256, 258, 862 P.2d 393, 394.

In its order, the Wrkers' Conpensation Court found that
"[I]acking any evidence that the claimwas tinely denied, the Court
finds that the claim was accepted by USF&G " The court then
concluded that Chaney was not entitled to benefits from USF&G
because his 1983 injury did not proxi mately cause pernmanent danage.
Therefore, the court, wthout finding a subsequent intervening
injury, concluded that USF&Gs failure to deny Chaney's claimw thin
thirty days did not preclude it fromdenying liability for Chaney's
present disability. This conclusion is inconsistent with both
statutory and case | aw.

Section 39-71-606(1), MCA (1983), provides:

Every insurer . . . shall, within 30 days of receipt of
a claim for conpensation, either accept or deny the
claim and if denied shall informthe claimnt and the

departnment in witing of such denial.
An insurance carrier's failure to conply with 8 39-71-606(1), MCA

and either accept or deny a claimwthin thirty days constitutes an



acceptance of the claimas a matter of |aw.  Haagv. Montana School Group
Ins. Auth. (Mont. 1995), 906 P.2d 693, 52 St. Rep. 1146.

Here, in accordance with our decision in Haag, the Wrkers'
Conpensation Court found that USF&G accepted liability because it
failed to tinmely accept or deny the claim however, the court then
went on to find that no fall occurred and that "[n]ore probably he
[ Chaney] experienced a gradual onset of nunbness in his hands, arns
and shoul ders due to the repetitive nature of his work on the green
chain.™ Finally, the court concluded that Chaney's 1983 injury
(whi ch, based on the only nedical evidence offered, was consistent
with CTS) did not cause his current CTS condition and need for
surgery and that he was not entitled to benefits from USF&G
Before reaching its ultimte conclusion, the court found neither an
i ntervening accident nor a point of maxi mum healing. The court's
junp from USF&Gs acceptance of liability, which is not contested
by USF&G on appeal, to the lack of causation and the ultinate
deni al of benefits to Chaney is contrary to our decisions in Haag

and Walker v. United Parcel Serv. (1993), 262 Mont. 450, 865 P.2d 1113.

I n Haag, where we held that the failure to accept or deny a

claimpursuant to statute is deened an acceptance of the claim the
enpl oyer contended that the claimant did not sustain an injury

caused by an accident as the statute requires. Haag, 906 P.2d at



695. The insurer did not tinely deny the claim but instead denied
the claimnore than two nonths after receiving it. Haag, 906 P.2d
at 696. The Wrkers' Conpensation Court concluded that the clai mant
was not injured in a work-related accident and, on that basis,
denied himbenefits. Haag, 906 P.2d at 694. W reversed the court
and held that the insurer's failure to accept or deny the claimas
required by 8 39-71-606(1), MCA is deened an acceptance of the
claim Haag, 906 P.2d at 697. Because of the automatic acceptance
of a claim causation issues were irrelevant.

Likewse in this case, to qualify for benefits Chaney
initially needed to prove by a preponderance of the evidence that
he sustained a conpensable injury, 8 39-71-119, MCA; Gerlachv. Champion
Intl (1992), 254 Mont. 137, 140, 836 P.2d 35, 37, and that a causal
connection existed between his injury and his current condition.
Brown v. Ament (1988), 231 Mont. 158, 162-63, 752 P.2d 171, 174.
Chaney showed that his original injury was the same kind of injury
to the sanme parts of his body for which he now seeks benefits and
that USF&G failed to either accept or deny his claimwithin thirty
days. Once a claimant shows a failure to tinely accept or deny the
claim his initial burden of proof is satisfied. Seegenerally Haag,

906 P.2d 693.



Because Chaney's claimwas accepted and his initial burden of
proof satisfied, the burden of proof shifted to USF&G to show t hat
other injuries caused the extent of his current condition. Walkerv.
United Parcd Serv. (1993), 262 Mont. 450, 456, 865 P.2d 1113, 1117. To
avoid further liability, USF&G was required to show that Chaney had
attained a condition of maxi mnum healing and that Chaney sustai ned
an injury after he reached maxi mum heal i ng. See Caekaertv. Sate Comp. Mut.
Ins. Fund (1994), 268 Mont. 105, 115, 885 P.2d 495, 500-01; Lappv. W.R
Grace/Bomac Drilling (1992), 254 Mnt. 237, 240, 836 P.2d 602, 604;
EBI/Orion Group v. Sate Comp. Mut. Ins. Fund (1991), 249 Mont. 449, 452-53, 816
P.2d 1070, 1072; Bdtonv.Hartford Accident & Indem. Co. (1983), 202 Mont. 384,
392, 658 P.2d 405, 409-10. USF&G nmade no effort to neet its
bur den.

At trial, USF&G offered no evidence that clainmnt reached
maxi mum healing following his 1983 injury or that he suffered any
subsequent injury. USF&G presented no conpetent nedical evidence
t o suggest another cause for Chaney's CTS other than the incident
in 1983. Mor eover, the Workers' Conpensation Court specifically
found that no date for maxi mum healing could be established and
failed to find that any other injury caused Chaney's CIS. The court
did list under other injuries that claimant cut a tendon of his

|l eft hand, suffered a back injury, cut his foot, and suffered a
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strain of his arm and neck after 1983, but it did not find any
causal connection between any post-1983 injury and Chaney's current
condi ti on. Therefore, USF&G has not nmet its burden pursuant to
Walker v. United Parcel Serv.

For these reasons, we conclude that USF&G accepted the claim
when it failed to tinely deny it, and after accepting the claim it
failed to neet its burden to prove nmaxinmum healing and an
intervening event. Therefore, the Wrkers' Conpensation Court erred
when it denied Chaney benefits from USF&G and concl uded that his
1983 injury did not proximtely cause his current condition.

| SSUE 2

Did the Wrkers' Conpensation Court err when it concluded that
the State Fund was not entitled to indemification from USF&G?

We have recogni zed a workers' conpensation insurer's right to
recover benefits that should have been paid by another carrier
For exanpl e, in EBI/Orion Groupv. Sate Comp. Ins. Fund (1989), 240 Mont. 99,
104, 782 P.2d 1276, 1279, we stated that "[t]he right of indemity
is that where one is conpelled to pay noney which, in justice,
anot her ought to pay, the forner may receive fromthe latter the
sumso paid.”" W have al so stated:

If it is later determ ned that the insurance conpany on

risk at the time of the accident should not pay the

benefits, this insurance conpany, of course, has a right

to seek indemity fromthe insurance conpany responsible
for the benefits already paid out to the claimnt.

11



Belton v. Hartford Accident & Indem. Co. (1983), 202 Mont. 384, 392, 658 P.2d
405, 409-10.

The Fund is a subsequent workers' conpensation insurer. | t
insured Ason Ford at the tine Chaney filed his 1992 cl ai mand has
pai d Chaney tenporary total benefits as well as nedical benefits
pertaining to Chaney's wist and hand problens. As discussed above,
we have held that to shift responsibility to a subsequent insurer,
a prior insurer nust show that the claimant suffered an injury
during subsequent enploynent after he or she reached naximm
healing from the initial injury. OBrien v. Central Feeds (1990), 241
Mont. 267, 272, 786 P.2d 1169, 1172; Beton, 202 Mont. at 392, 658
P.2d at 409-10. USF&G failed to present evidence that Chaney
suffered an injury during subsequent enploynent after he reached
maxi mum heal ing fromthe 1983 injury. Therefore, we conclude that
the Fund is entitled to indemification from USF& for al
conpensati on and nedi cal benefits paid to Chaney by the Fund.

| SSUE 3

| s Chaney entitled to attorney fees and costs?

Chaney contends that he is entitled to reasonable attorney
fees and costs pursuant to 8 39-71-611, MCA (1983), which provides:

In the event an insurer denies liability for a claim

for conpensation . . . and the claimis |ater adjudged

conpensable by the workers' conpensation judge or on

appeal, the insurer shall pay reasonable costs and

attorneys' fees as established by the workers
conpensati on j udge.
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In this case, Omens' insurer, USF&G denied liability for benefits
whi ch have now been adjudged conpensable. Therefore, we concl ude
that Chaney is entitled to attorney fees and costs and we renmand to
the Workers' Conpensation Court for a determ nation of reasonable
attorney fees and costs.

For these reasons, we reverse the order and judgnment of the

Wor ker s' Conpensation Court.

/'Sl TERRY N. TRI EVEI LER

W concur:

IS J. A TURNAGE

/'Sl KARLA M GRAY

/'Sl JAMES C. NELSON

/'Sl W WLLI AM LEAPHART
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